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¢ MAYOR & AL. vs. MORGAN. ° a 
bis m 3 
‘dene from the. court of the parish andisounen” cs 4 
by law, judge 
aity of New ~Orleans. A: fied of thecless 
wat tion Pa theis at 
members, ~ 
"Marri, J. iichiveres the opinion of the No wiende “ “! 
mus hes tg “Fe 
sourt, Obedience having been refused by the compel them ; 
¢ adcmi a ne 
& Council to the peremptory mandamus, eage A rrhog: Pa 
"| — issued by the court of the first district, com- ‘ea 
wi thanding them to admif to aseat a person ppnt echo 
& tes a wri 
Sl ~ whom they had refused to receive, a writ ofor distringan, 
ig ‘ ‘ * 6 "i to compel 
Yj. distringas was placed in the hands of the de- bedienee tom : 
Pai! MOAnaan us i ‘ <y 
PA - fendant, sheriff of the parish, who seized. the such a ‘ 
a is a tresps , 4 
| Yevenues of the city, Wherev; on the present sr, ee 
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2 CASES IN THE SUPREME COUR® 


Sane Dist. action was commenced for an alleged trespagg, © 
ww He justified under the authority of the writ 
‘Mayon & ‘urphe plaintiffs were-nonsuited, and appealed, 
Their counsel has assigned as errers in the. 
— ef the parish court: 
. That -the appellee is liable in damage, 
Pais: he was. not bound to execute the 
writ, and could dispuge - the authority of the 
district court, 
2. That the parish court had jurisdiction t to 
enquire into it, 
_ There is not any doubt with us that a she. 
riff is bound to enquire into the authority of 4 
court whose writ is put into his hands for ex 





Guneas. 


ecution, and thathe is liable in damages for’ 


any injury resulting from his executing a writ 
issued by a court who has no jurisdiction of 
the case in which it issued, a 


Hence it follows that the court before whom 


a remedy is sought for such an injury, must 
necessarily enquire into the jurisdiction of the 
court from which the writ issued, 

‘Lhe success of the appellants before uy 
depends on their abiiity to shew that the dis. 
triet court was without jurisdiction, 

‘heir counsel has referred us to the const 
tuoi, wuich provides that the citizens of the 
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“this case one of considerable difficulty; and 





OF THE STATE OF LOUISIANA. >. 


fown of New-Orleans ‘have the right of ap- Basten Dit 
May, 


pointing the several public officers necessary ~~~w 
— & at. 


for the administration and police of the said 

Saonde 
city, pursuant to the mode of election which 
shall be prescribed by the legislature, Art. 6, 
§ 93. 


To the sixth section of the thirty-fourth 


_ chapter of the acts of 1816, 1 Martin’s digest, 


331, 2 38, which declares that the city coun- 
cil shall be judge of the elections of the mayor 
and recorder, and of its members, 

And to the 873d article of the Code of 
Practice, by which it is enacted that when the 


legislature has granted toa corporation the 
right to determine the validity of the elections — 
, Of its members or officers, courts of justice 


shall not issue mandates to inquire into that 
fact. 

So the district court was ousted of all juris- 
diction, if the legislature had the constitutions 


al power of rendering the city-council judge 


of the elections of its members—and the only 
question for our solution is, whether the-sixth 
section of the act of 1816, be contrary to the 
constitution. If it be, it is void. 

We are ready toadmit that we have found 
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CASES IN THE SUPREME COUR? 


Bastern Dist. we at first concluded that the law was uU 
Ma’, 198. ‘ neo 


stitutional ; because to enquire into, and final. 
ly determine-on the rights of a party claiming 
a seat in the council, is the exercise of judicial 


‘power, 'I'o judge, is to deterinine the right 


parties, and nothing elsé. 

We thought that the right, created by lat 
to take a seat in the body of which the appli. 
cant fora mandamus asserted he was a mem 
ber, could not be distinguished from any other 
right created by law—as the right ofa child to 
a parent’s succession, or any other which DO. 
sitive legislative confers. And we concluded 
that as the’ constiwution has declared the jd 
cial power shall be vested ina supreme and 
inferior courts, the judges of which must hold 
their offices during good behaviour, and be 
appointed by the governor, with the advice 
and consent of the senate, the city-counelh 
being _composed of members appointed 
or a term of years, and elected by the peo, 
ple of their respective wards, is not a body. 
in whom judicial power could be constitutions 
ally vested, 

But this reasoning presupposed that the le 
gislative, executive, and judicial powers, of 
which the constitution speaks, are net merely 













































OF THE STATE OF LOUISIANA. = 

he the legislative, executive, and judicial powers Eastern Digg. 

il of the state, exercised over every part of at, and ~~" 

ng ‘over every individual, dwelling, sojourning, Se ele 

ial accidentally being within its geographical lim- _ 7 

of its, but included those which may be exercised 

; by corporations, within certain divisions of the 

, state, and over their respective members, _ : 
lis If it were truc, that judicial power.cannot 
Ms be vested in the city-council, because, accord- 
het ing to the constit:tion, judicial power must be 
1 to _ yested in a supreme or inferior court, it would 

PO» follow that the council could not exercise lee . 
Jed gislative powers, and pass ‘ordinances, because. 
die the constitution has declared that the legisla: 
and |. ‘tive power is vested in a Senate, house of re~ 
old: _presentatives, and governor, : - 
be We think the constitution speaks of the — 
ica powers of the state governmentonly; that ihe — - : 
icil, legislature, in establishing corporations, may- 
ted enable them to exercise subordinate -leg'sla- 
ye0, tion, within a particular district, over their : ~ 
ody. members, and in regard to their rights aud 
ione ‘ duties as corporalors—that the exercise of 


this legislative power in the.city-council is not 

Je © inconsistent with the exercise of judicial power 
of under the authority of the state—that the les 

rely gislature had constitutional power te enable. 


































e CASES IN THE SUPREME COURT 


amy the council to legislate on matters within thé _ 

es re of the charter, notwithstanding the cont. 

ao. stitution has declared the legislative power | 
shall be vested'in a senate, house of represens 
tatives, and goveraor., _ 

Likewise, as the council could not well pro 
ceed to business without ascertaining the rights. 
of its members to their seats, the legistaiure J - 
had power to render it judge of the validity of 
their elections, and prohibit courts of justice 
from interfering with its decisions, There ig 
not greater ineongruity in the council exer 
cising in this respect, within the city of Newe 
Orleans, a kind of judicial power, than in ex, © 
ercising legislative powers, which it is univers 
sally admitted they may exercise, in matters | 
which are the object of the charter ofthe c citys 4 

The constitution itself contains a clause that ; 
supports the position, that the powers it speaks — 
of, are state powers only. It disqualifies the } 
mayor of New-Orleans from sitting in the 
state legislature. | 





Now, in construing ‘an instrument, itis 8 
good rule to give effect to every clause, nay 
every word of it. 

If the executive powers, of velit the con- 

~ stitution speaks, be not state powers only, the 


" excludes him from the state legislature, was 


Re) POS. AR Oe OL 





‘ & « * . . . e 
_tance to the people, and if it did not exist their 


~ Butin Louisiana, the constitdtiun has left ever 




















OF THE STATE. OF LOUISIANA. % 
mayor, who exercises executive power in the Basten Dist, 
‘city, was excluded by the clause which forbids | — aos he 
any person from exercising both legjblative” “n 


Morea. 
and executive powers, and the clause which 


_absolutely useless, Its insertion favours the 
_ idea that the convention contemplated nena 
atate powers, 

This reasoning has satisfied our minds. If 
it were not absolutely conclusive, it would 
ereate such a doubt as would forbid us to de> 
clare an act of the legislature unconstitutional. 

This court, and every court in this state, not 
only possesses the right, but is in duty bound, 
to declare void every act of the legislature "> a 
which is contrary to the constitution. The due : 
exercise of this power is of the utmost impor- 


tights would be shadows, their laws delusions, 
and their liberty a dream; but it should be 
éterted with the utmost caution, and when 
great and serious doubts exist this tribunal 
should give to the people the example of obe- 
dience to the will of the legislator. | 

ftis desirable that, for every wrong, there 
should bea legal remedy in a court of justice. 
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CASES IN THE SUPREME COURT 


- 


be 
ye ae 3 ry judicial power in abeyance with the except 
Ma, 


le 


Mayor & du 
Moucir, 


‘tion of that vested'in this court, liable to be 
called into action, suspended or recalled at the 
discretion of the legislature, The supreme | i 
dourt, with one single exception, has no origis 
fia! jurisdiction, and the other courts have om * 
Wthat which the legislature has given them.» 
We can justly boast of the goodness of our 


» = a CE — 


, 


institutions, but-they are human, and Conses 
quently imperfect. In the present case, the. 
error of the city council, if itbe one, in rejece 
mg the Claim of the applicant, cannot be core 





rected in a Court of justice, ‘This is unfortue 
nate, but the legislature has willed it, and it ig 
not perhaps the only case inwhich a citizen 









seeking reliefin the temple of the justice of hig 4 
country, may find the divinity turning a deaf 1 
ear to his complaints, and her ministers Powe ’ 
erless, on: 


We conclude that the act of the legislaturg 
of 1816 did not violate the constitution: that 
the court of the first district was consequently 
without jurisdiction, that its proceedings were | 
coram nov judice: that the appellee derivedsne 
authority from the writ of distringas, aud wag. 
guilty ofa tespags in seizing the revenuege@f 
the appellants. 
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OF THE STATE OF LOUISIANA, 


J is therefore ordered, adjudged, and de- een a 
eed, that the judgment of the parish ¢ courtbe oy 
gnnulled, avoided, and reversed, That there Meee Se - 

Monoam. 
be judgment for the plaintiffs ; and that the case de 
be remanded, with directions to the judge to 

‘gscertain the damages sustained by them in 
¢he premises, and that the appellee pay- costs 
in this cour. 


Moreau for the plaintiffs—Livermerefor 
the defendants, “ 





NOLTE & AL. 3. THEIR CREDITORS. 


Apreat from the court of the first district 7" e™"® 
commodati+* 
on note, id 


Porter, J. delivered the opinion of the terely 2 


sourt, The appellants opposed the homologa- Sa 
dion of the tableau of distribution filed by the hehe paid 
gyndics, and alleged as the ground of their op- as 
position, that they were not placed thereon as &* sath = 
ereditors for the damages on certain foreign the roy 

"pills of exchange, which were drawn by the ——_" 


Ansolvents, and returned protested, The court 


_ Bejected their opposition, and they appealed, 


From the statement agreed on by the pars 
fies, it appears that the appellees were endow 


pers on drafis of Nolte & Co. to a large 
y 


~ Vow VIL, N, 





18 
Eastern Ditt. 


May, 1828. 
Pow 


scp & AL. 


iin CRE- 
@iTors. 


. gave security, and obtained time for the paye 


‘CASES IN THE SUPREME COURP 


amount, ‘Their endorsements were not ori rea 
transactions; but made for the accommod 
tion of the drawers, and the bills were by them 
negociated at the branch bark of the United, 
States in this city, When the failure of the 
drawers took place, the appellants entered inte 
arrangements with the bank, by which they 


ment. It made a part of the agreement that 


they should be released frem the damages, 
and the principal question for our consideras 


tion is, whether not having paid damagey. 
they are entitled to recover them from the 


drawers. 
The act of our legislature on this subject 


provides that on the return of any- foreign bill 
ef exchange unpaid, with legal protest, the 


drawer thereof, and all others concerned, shall 
pay and discharge the contents of said bill 


thereof. Martin’s Dig. vol.1, 596. 


The counsel have gone very fully into the 


question, whether the endorsee of bills, whe 





does not pay damages, has a right to recover 


them from previous parties on the instrument 
We do not find it necessary, however, to eX 
press any opinion on this point, as the case 


a 
With twenty per cent. advance for the damage, 











all 
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gust be decided on particular grounds, whieh “apa 
>. A 


take it out of the general rulé, conceding that 
* ‘NouTE & Alby, 


~-gule to be what the appellants contend itis, “vz. 


It is admitted the appellants did not take Iron 


the bills in the usual course of trade, that. 


they gave no consideration, but that they lent 
their names to the drawers for their accommor 
dation, It is also admitted the appellant did 
not transfer the notes, but that they were nes 
gociated by Nolte & Co. for their own use and 
benefit. 

It was not made a question at the bar; and 
if it had been, there can he no doubt the court 
may look beyond the form in which this con- 
tract is cloathed, and examine into its real 


character, Indoing so, it is at once seen that 
though it possesses the features of 1 commer 


cial transaction, evidenced by bills in a nego 
tiable form and endorsed, yet that in point of 
factit is not so, Thedrafts never were in the 
possession of the appellants; they had no ‘in- 
terest in them, and they did not transfer them, 
They were, therefore, in reality, the sureties of 
the drawers, to enable them to raise money in 
market, Their obligations and their rights 
poust be ascertained by a reference to the gene 


“eral law, not that ef bills ef exchange. We 











—“ iit. understand it to be well settled, in respect . 


“~~ accommodation notes or drafts, that although; 





CASES YN THE SUPREME COURT 





“as to subsequent parties to the endorser, the | 
“rules applicable to negotiable paper apply in 
full. force, yet in regard to those who agree it 
accommudate each other by the use of thei 
names, these obligations mist be tested by dig 
ordinary rules of law. The lex mercatorii 
recognises no such contracts, Bayley on 
Bitls, 224, 302. Chitty on bills, (ed. = 
331. 

Viewing the transaction in this light, we 
agree in opinion with the district judge. Tlie 
appellants, as sureties of the drawers, can re 
cover from them no more than was paid on 
their account, 

The appellees have assigned, as error in the 
judgment below, the. placing the appellants on 
the tableau as creditors for the balance duc‘on 
a note of Cromelien, Davis & Co. of which 
the insolvents were endorsers, The objection. 
made to the decision of the judge a quo, .is, | 
that the appellants attended a meeting of the 
creditors of the makers, called for the purpose 
of deliberating on the propriety of according 
them a respite, and that they (the appellanyy 
seied in favour of it 











7 eleurly or firmly established in relation to ne- 
: gotiable paper, than that discharging or giving 
_ time to any of the parties, isa discharge of 
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Ss 


We think the objection well takenyand that Basten big 


the court below erred,. There is norulemore “~~ 


Nourse & au 


v3. 


THEIR: CRB 


every other party who, on’ paying the bill or 
note, would be entitled to sue the party te 
gvhom such discharge or time has been given, 


the eridorsers were not injured by the indule 


DITOR. 


_ The court below seems to have considered - 


gence: that whether the appellants had cone’ 


sented or not, the respite would have been 


granted. We do not think we are permitted to 


go into that question, What would have been 
the effect of the appellants’ refusing the indul- 


"gence, we do not know. What influence their 
‘example, either in rejecting or acceding to the 
‘prayer of the petitioners, might have had on 

the other creditors, cannot now be ascertained; 

‘and a positive right, conferred by law on the 


‘doing of acertain act, cannot be destroyed by 


‘done. 


It is therefore ordered, adjudged and dee 


- gmeed, that the judgment of the disuict court 


‘speculations as to‘what would have been the . 
_ “situation of the parties, if that act had not bees 
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~ yep be annulled, ‘aveided and reversed : Andis 
~~~ further ordered, adjudged, and aecreed, th 
BourE& At he case be remanded to the said. court, wi 


the claim of the appellants as endorsers of the 
note’ of Vincent Nolte & Co: And it is furth 
ordered, adjudged, and decreed, that thé apy. 
pellanis. pay the costs of this appeal, 


. Grymes for the appellants—Pierce & Ewa 
@s for the appellees. 





SAUNDERS vs. TAYLOR. 4 


Interest not "Apres. from the court of the parish and . 


ellowed on 

the judgment city of ‘New-Orleans, 

of a distr ct 

Ss of the 
8s 


Martuews, J. delivered the opinion of +h 
court This suit is brought against the defen 
dant as-utor of the minor heirs of Thomas ly 
Harman, who became surety for Geo. M, 
Ogden, ona bond executed in favor of the” 
plaintiff, in consequence of a writ of “error | 
“which the said Ogden had obtained in the 
district court of the United States for the Lous 
isiana district, to cause a judgment which had, 
been rendered against him, to be re-examined 


“Pa the supfeine court, Ke; This judgment 





Mp ESTATE-OF LOUISIANA. | 
“gffirmed by the tribunal in the last resort, with Basten Dig 


eosts; and for the amount: thereof, the pae: ish Gicwunel 


eourt, in the present instance, gave judgment, Soa 
with interest from the judicial demand, &«. 
from whicti the plaintiff appealed. 

_* The error, of which he complains, ‘in the 
-fudgment of the court below, is, that lege! ine 
terest was not allowed on the en ountof the 
judgment which. he had obtained in the dise 
trict court of the United States, from the time 

~ when said judgment was rendered, 

‘We have searehed in vain for any law, 

‘either of the United States, or of this state, ane 

‘ ¢ient or modern, which gives interest on judge 

ments asa legalright. According to. the 23d 
ection of the judiciary act of congress, passed 
in 1789, the supreme court is authorised, on 





an affirmance of a judgment, to decree to the 


‘respondent in error just dumages for his delay, 

“§c. In the case of Saunders vs. Ogden, the 
jucgment was affirmed without damages; and 
as there is no law which declares that judge 
ments shall bear interest, we cannot, in this 
respect, perceive any error in the jedyoet of 
the parish court. : 


A 


The record contains several bills of excep 


Here takeii by the defendant; but as he took 








ey 


6 CASES IN THE SUPREME'COURT 


Sastern Dist. no appeal, and claims no benefit under that of 


ay, 18% 
car the plaintiff, the questions relating to these am 
; 3 


SavnPen® Centions, need not be examined, 


Taxon. 


It is therefore ordered, adjudged and des’ 


creed, that the judgment of the parish court’ 


be affirmed; and that the appellant pay the © 
. costs of this appeal; those of the court below 
to be borne by the appeee. 


Strawb ridge for the lait —Crye 
the defendant, 


NOLTE & AL vs. THEIR CREDITORS,' Oy 


fh the case APPEAL from the court of the first distr 


of aconcurso, 
an appeal 
lies from the 

_ es from the Porter, J, delivered the opinion of the 
suc a com- 
mission to - 


i ‘estimo- below for a commission to’ take testimony. 


court, The appellants applied in the coin 


which was refused. To a rule taken on the 
judge, to shew cause why he would not grant , 
an appeal from this refusal, he has answered _ 
that he did not consider it such a judgment ve 
an appeal lay from—that:it merely presented. 
ground for a bill of exceptions, 


Liege Loo 


This case is peculiarly cireumstanced, The 
gettlement of an inselvent estate ofien eccasiem® 


a ae 





+ = 


2. 
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t gat delay. Years may pass away before Eastern Dist, 


/“ May, 1928, 

re i j mean time, -———~* 

+ | there is afinal judgment. In the ae eras 
3 ° ' 4 . MH ve. 

the witness whose testimony is wanted, may to. 


e | die,or remove to an unknown place. The Tex 
r¢ | injury may then be one which could not be 

1g | orrected after a definitive judgment. We 

- think the appeal should have been granted ; 

>| arid the rule must be made absolute. 


~. | ockett for the applicants, 
M‘NAIR vs. RICHARDSON & AL. 


. Apreat from the court of the first district, 4 contraé- 
: toremployed 


to improvea 


Marruews, J. delivered the opinion of the !to! stound 
: acquires a 


\ ‘ i. . _ privilege for 
eurt, Thissuit is brought on a specific con- [rvese iF 


tract made between Richardson, one of the the amelior 
defendants, by the agency of his attorney in 
fact, and the plaintiff, to fill up a lot on the 
batture in front of the suburb St. Mary. The 
heirs of Gravier are also made defendants as 
daiming a righ: to ‘the same lot on which the 
plaintiff alleges that he has a lien or privilege 
tothe amount of improvements thereon made 
byhim. The court below gave judgment in 
hisfavor for the sum claimed, and deereed 
fhat'Richardson’s interest in the lot should 


Vor, VIL N.S. : 3 
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Basten is alone be sold; from which the plainif, ap. | 


May, } 


“ 
eet 


“Baa” Peed. ve 
Rie The objection which the appellant makell : 


wn 4 4£- to the correctness of the judgment of the | r 
trict court, is, that it does not decree the inte 4 
est of Gravier’s heirs, who claim ttle to the. 

ag proverty which was improved, to be aoldg] | | 
well as that of the defendant Se 
satisfy his demand, a 

It is clear that these claimants are not pid . 
sonally liable to pay the price of the work and 
labour performed by the plaintiff under the 
contract with Richardson, But if. the lot ha, 


been ameliorated at the expence of the cons 

















tractor, to the amount by him claimed, he hat 
acijuired a lien and privilege on the property, 
thus improved to that extent: in other wor ds, 
the sum claimed is a real charge on the 
tate ; the work having been undertaken ¢ a 
done in compliance with certain police ee . 


ee eo erst eam ‘caren 


tions and ordinances of the city-council, pag’ 
sed in relation to property on the batture, : 

With regard to legal principles, this 
does not differ from that of Parker vs. Wa ls 
den, lately decided. ‘The positive law on he, 
subject may be found in the Lou. Cede, ark, 
8216 - 


Pr. 77 *. ; 5 et. 
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OP THE STATE OF LOUISIANA, bd 
my Bat it is contended, on the part of the heirs Baxter Dist 
| of Gravier, that the price agreed on between ce 
ke ichardson and the plaintiff, for the work, is ee 


diss, more than it is really worth; and that cee 

ites tin interest in the property ought not to be sub- 

: he, jected to the payment of a greater sum than 

I, ab, fiich as is ordinarily paid for labour of thig 

4 & kind. To shew that the charge is extravagant, 

‘| We are referred to the testimony of Pilie, the 

pers | dity surveyor, in which he gives the admeae- 

and surement of the lot, and testifies as to the cus- 

the fomary price per cubic yard for filling up ; 

hae from which it would seem to result that about 

pe $900 would be a fair compensation for the 

| ad improvement made by the appellant, This 
testimony does not give the depth which was m 
required to be filled up ; consequently, no 

-eertain conclusion can be drawn from it 
The weight of the evidence in the cause shews 
that the contract was made for about a just 
value of the work to bedone, — 





itis therefore ordered,ad judged and decreed 
that the judgment of the district court be avoi- 
ded, reversed and annulled, And it is further 
WE 6 wdered, adjudged, and dcereed, that the plaine 
t] ffi, and appellant, de recover irom the defen 
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Base i Dist. dant Ridkeileen. personally, fifteen hundred 


eee dollars, with legal interest from the judicial 


OLS demand; and that the lot which was filled y 
sx & at.-and improved by the plainuff, be seized | and 
sold to satisfy the judgmentto the amount 0 
fifteen hundred dollars, to the payment. of 
. which sum the interest of Grayier’s heirs j ia 
said lotis. hereby subjected; and that of Ris 
chardson to the payment of principal and ine 
terest; who is condemned to pay costs in boty 
courts, . 
Grymes and Canonge for the plaintifle 
Smith and Maybin for the defendants, — 


* 
eee 
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AUSTIN & AL. ws. PALMER. 4 


+ 





ifa parent =A pprar from the court of probates of the 


make » feign- 
cuit de” parish of West-Feliciana. ' 
property will 


e ordered to 


be c: lated. Marri, J. delivered the opinion of the 
child will re court, ‘The appellant complains that the cout 


tain the part 
of it which Of probates decreed the collation of a sum of 


th ti t 
might _" money, which he owed to his mother, now 
pose of. 
deceased, of whose succession a partition # 
demanded, 
He contends the court aeaeils because he 
shewed, by a notarial act, the receipt, acquit! 


‘ 








- ,and because, admitting that he did not pay the ——~-—” 





. 
our 
m of 


nit 


el 
quit: 










OF THE SPATE OF LOUISIANA, - 


gi, and discharge of said debt, by his mother ; Risto oe 


? Austin & AL 
‘gaid sum to her, the notarial act is evidence ,. *- 


ParMzr’. 

_ of arelease of the debt, unless it exceeds the 

: part of the deceased’s estate which she was 
by law authorised to dispose of. 

*« Ona close. examination of the evidence, 
-qwe think it sufficiently strong to prevent our 
interference with the decision of the inferiog 
judge on the question of fact; and conclude 
that it is established that the debt was not paid, 
and the receipt, acquittance, and discharge, 
fwere given with a view to afford to this party 
‘an advantage over his brothers and sisters. © 

But we are of opinion. the court of probates 
erred in decreeing an absolute collation of the 
whole debt. The release is good for the por- 
tion of her estate which the law leaves atthe 

_ disposal of a parent, 

The disposable part may be given either 
directly or indirectly, and if a donation be of 
more than the disposable part, itis not there- 
fore void, but reducible. 4 Toulier, 471-5, 
Even when the donation assumes the shape of 
an onerous contract, or is disguised under an- 
Other form. Id. 479, 485. 

"Considering the receipt given as an advan 








Bastern Dist, stage to a child, it is a direct advantage and ine 
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~~. cludes a donation, which is good, if it does no | 
exceed one third of the donor’s liquid estata 
If it does, it must be reduced to the said third , 


Bustin & & 


vs. 
PALMER 


When goods 
are <9! 'dtoan 
acent fot an 
unknown 
rincipal,the 


atter 18 suae 
blé when dis- 
cevered. 








CASES IN ‘THE SUPREME COURD 


It is therefore: ordered, adjudged and let 
ereed, that the judgment of the court of prow | 
bates be annulled, avoided, and reversed, and 


the case remanded, with directions to thé 
judge to proceed to a new partition, without 


requiring the appellant to collate any part of | 
the debt he owed to his mother, if it does not 


exceed the one third part of her net estates 


and, in case it does, requiring him to collate 
the excess between the debt and the one third” 


of the estate; and it is ordered that the appel 
lee pay costs in this court, 


Watts for the defendant, 
WILLIAMS & AL. vs. WINCHESTER. 


Arprax from the court of the parish anf 
city of Néw-Orleans, 


Martin, J. delivered the opinion of the 
court, The plaintiffs clainthe price of sugag. 
boilers, shipped by them for and on account” 

RE ¥ 
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mm | ofthe defendant, at his special instance and Bastern aos 
ms | fequest, received, retained and used by him. cal 
i | |. The answer denies that the defendant isin- © 41 
et debied to the plaintiffs, but admits that heem- Wsxches. 
at ployed ‘Breedlove, Bedford 4 Robeson to. 

eo import the boilers ; and avers that they and 

® | heir syndics hold him liable therefore. 

nd | ‘The plaintifis were nonsuited, and appeals 

ho | ed. . | 

mut “The statement of facts shews that Bedford, 

of Breedlove & Robeson wrote to the plaintiffs, , 

10 A friend of our’s, a sugar planter, wishes to 

tes. | procure from your citya set of sugar kettles, - 

te © Be. will you have the goodness. to procure 

rd them, and ship them to our address, Whats 

el. 


ever the amount may be, will be placed in 
your hands, whenever requested to do so by 
you.” 
On receiving the invoice and bills of lading, 
Bedford, Breedlove & Robeson informed the: - 
‘§ plaintifis they had credit with the firm for the 
od amount, and promised to put them in funds- 
“bythe time the bill became‘payable, by ship- 
ment of produce as remittance, 
the — In inclosing the bills of lading and invoice 
yal} the plaintiffs had informed Bedford, Breedlove 


aug, Reveson, the tak would become due Op, 
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the 

BasternDist:the 15th of November, 1826, and they might” | pa 
—-~" remit as they deemed it their interest. . “ie the 
1 

Ee 




























Ww & = ig 
i. The account current between the defendar ¥: 


“‘Wincues- and Bedford, Breedlove & Robeson, shevy é 
that they did not debit him with the price. of 
the boilers until February 1, 1827, and by a | 
strange coincidence, the plaintiffs debited him 
also on the’same day. 

The counsel for the appellants, on thesg- 
fhets, contends that they have a right to rex, 
eeive payment from the defendant, because. 

"they dealt with his agents, and he has received * 
and used the boilers, without having paid 
them therefor. ig 

The counsel for the appellee had endeaw | 4 
oured to shew that the agent was paid—that 
the agcourtt current shews that there was a 
period after the boilers were received by him, ' 
when a greater balance was due to him than 
ihe value of the boilers. | | 
_ The appellee having admitted that Bedford, 7 
Broedlove & Robeson hold him as liable, ref 

_ pels the idea that he paid them—the payment | 
not being alleged. 











When goods are sold to an agent ors an une | 
- {known principal, the latter will be liable,when - 
discovered, although ne inquiry was made bY 



















. #f ground from E. Livingston’s agent, for 
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4 the jeulde, unless the latter let the day of astern Dist. 


May, 1828, 


“ payment go by, without making a demand on —~~ 


the principal, who afterwards pays the agent, eer emg 


1 Campbell, N. P.85, 4 Taunton 5%6, nS Wixcimt 
East, 65. 2 Livermore, 199, 200, a 
The parish judge erred in nonsuiting the 


- appellants. 


It is therefore ordered, adjudged and des 
ereed that the judgment be annulled, avoided 
and reversed ; and that the appellants reeover 
from the appellee two hundred and fifty-four 
dollars and eighty-eight cents, with costs in 


both courts, 


Pierce for the plaintifls; M'Caleb for the 


defendant. 


eae cl 
DURNFORD vs. PARKER & AB. 


AppeaL from the court of the first district, seiiiniian 


’ eas dor »romised 
Martin, J. delivered the opinion of the to »recwre & ° 


ratification 


gourt, ihe plaintiff states he purchased 4 lois of the ven- 


dee’s title 
from a third 
peeson, it is 


which he paid $1750, being induced thereto 7,70"? 


. . is perfect and 
by the written promise of the defendants that: oS no 


f P ratificationr 
the title to these lots should be ratified by the 
ssid Livingston, or his represeritiuive, within 


Ver. VIL. N.S 








Eastern Dat nine months; and. that im default thereof: thay 
1828- 


= ee . 
eee 
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—~-_- should ‘reimburse him the ‘said sum of $1758, 





he assigning them all his rights to the lots, 
That no ratification has been made, alth? 
the period be long since elapsed, and he ‘hie 
offered to cede to”him all his ‘rights- in baid 
lots, and they refuse, &c. “— 
'Ehe defendants pleaded the general issug, 
and stated a-number of facts, from which they 
concluded the plaintiff’s title was complet, 
and required no ratification. = 
The court gave judgment that, on the 
tiff assigning to the defendants all his righted 
the said lots, he receive, &c. The defendant 
appealed. 
The record shews that the plaintiff fil 
proved the allegations in his petitron. 
Admitting the plaintiff’s title, such as itis, 
‘be perfectly good, yet, as he stipulated for, and 
the defendants agreed to refund him his pup 
chase money, on his assigning all his rights ia 
the lots to them, in case Livingston did not rt 
tify his agent’s act within nine ’ months 
this ratification has not been’ obtained befor 
the expiration of the time, nor since, the pin 
tiff is entitled to receive back his money, & 
assigning to the defedants all his rights in 
lot, 


tg 
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‘il is therefore ordered, adjudged and_de- Eastern Dist. 


Jdaj;, 1528. 

ated that the judgment, of the district court Rata 
D 

sd affirmed with costs, * eae 

ParKarR 4 


Aly 


" Hennen for the ee for al 
defendants, > 





DESBOULETS vs. GRAVIER. 


Arpeat from the court of the parish and Judgment 


ona suit for 


gity of New-Orleans.. the price of a 


ve sel, forms 
no rss judicae 


Porter, J. delivered the opinion of the @*5 02 uit 


for damages 
occasione 


court. ‘The plaintiff states that he sold to the py he inegal 
defendant, a schooner named the Francisco ?*""™: 
for 600 dollars. ‘That he took possession of 
her, and detained her fora considerable time, 
during which she became rotten and unfit for 
any use whatever; and that herefused to pay 
for her, although he acknowledged at the 
time he was the owner and possessor, 
He further states that the.defendant, by tak- 
ing possession of the schooner, and by sufler- 
ing her to become rotten and unfit for any use 
whatever, prevented the petitioner from selling 


lor making any use of her. He concluded ‘by 
praying judgment for $800. 


The defendant pleaded res judicata, and.a 


5 naa ie PAI age Og i pa ey ee ete er eae 
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Page Bis Dist. . general denial of all the allegations in the Pe | 


ho Feet tition. 


Orszovu ets 





‘The peti tion in the present suit is very loose. 
' fy drawn up, It states the plaintiff sold the 
schooner 10 the defendant, who, by detaining 
her, prevented the plaintiff from selling her, 
or making any use of her. If the first asser. 
tion were true, the defendant did not commit 
any injury to the plaintiff by preventing him 

from selling her again, or froni making use of 

her. And if she were the property of the for. 
m: r, he could not be liable to the latter for the 

manner in which he took care of her. 

The petition on which the plea of res judé 
cata was offered, states that the plaintiff sold: 
the schoener to the defendant, and that dlthd 
ofien requested, he had refused to pay the 
price. On this petition, and the issue joined 
on it, there was judgment for the defendant 
See vol. 2, n. s. 142, 

We do not think the plea of res judicata 
sustained. In the first suit the demand was 
for the price of the vessel. Here,so far as we 
can gather any thing frem the petition, the 
elaim set up is for the detention of the vessel 
If the defendant, in his answer, had acknows 


Yedged all the facts in the petition, and averre 
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e- ? that by law they furnished no cause of ane, toe 
; we are inclined to think judgment must have — wag 
ee been rendered in his favour, bat he chose to wer Ss 
he ‘a i ap Graven 
2 join issue on the merits, and admit the plain- 
Mg | tiffs testimony without opposition; the case 
% | - must therefore be decided on the proof addu- 
” sed. | 
nt . ‘The cause was submitted to.a jury in the 
. eourt below, who found a verdict in favour of 
é the plaintiff for $741 and 25 cents. 
i. It will be seen, by reference to the report of 
ne the former case, that the parties agreed as to 
the price of the schooner, and that she was dee 
i livered to the defendant; but it being a part of 
Id the contract that the sale should be reduced to 
¢ -writing, the court was of opinion either party 
“ had a right to retract, until the writing was 
d passed; and that the sale not being complete, 
it 


the plaintiff could not recover, 

This suit has grown out of the possession 
a thus obtained by the defendant, The plaintiff 
4s has introduced proof that while the schoo: er 
was in possession, she was so injured as-to be 
of no value. The jury were judges of the 
. weight of the evidence, and we de not feel at. 
fiberty to disturb the verdict. 
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BasternDist Jt is therefore ordered, adjudged and de 
May, 1828 


 ~-—~ creed that the judgment of the parish court be 


Beszov LETS 


vs. afirmed with costs, ~ - 4 
@pavier. : 


Derbigny and Quemper for the plaintiff. 
Young for the defendant. " 


ROBESON & AL.’s SYNDICS vs. CARPENTER, 


Sadement Appear from the court of the parish and 
against a ‘ 


garnishee a} " 
Gutensenlnt of New-Orleans. 
vent his cree 
ater om ~Porter, J. delivered the opinion of the 
/ be} c 2 
ee? "court, This action is on an open accouut, and 
When the 
plaintif in Was Commenced -by attachment, The court 
attachment m - 4 
teleases' the below gave judgment in favour of the plaintiffs, 
garnishee a- 
ainst whom and the defendant appealed. 
e has judg- 8 ; . 
ment, the” The most important questions in the cause 
claim of the 


defendant ingrow out of proceedings which have .taken | 


attachment oe : . 
— place in the state of Mississippi against the 
u e late 


ter cannot is. defendant, who has been cited and condemued 
sue executi- 


on till the sa- there as garnishee of the insolvents. He com 
tisfaction be 


entered on tends the judge erred: first, in not considering | 


the judgment 
of the plain- phe, : pla, } 
tit'in attach. his judgment as res judicata, which preclw 


—_ ded the plaintiffs from claiming more in the 


present action than he was considered to owe 
in that suit: and secondly, in including the - 


sum for which he was condemned as garnishee 
in the decree now appealed from. 
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' (On the first point, we are-of opinion that Bastern Dist 
gach a judgment does not preclude the defen- w~~ 
dant in attachment from shewing that his deb- i - 


° vs. 
tor, who was summoned as garnishee, Owes Ganpinrs: 


more than he was ordered to pay in that quae 
lity.. To give toa judgment the authority of 
res judicata, it is among other things necessae 
ry that the demand must have been between 
the sme parties, and formed by them, against 
each other, in the same capacity. ‘The present 
plaintiffs were defendants in the former suit, 
and were no way interested in establishing that - 
funds of their’s were in the garnishees hands, 
The contestatio litis was not formed between ° 
them on that point, nor on any other. , 

On the trial the plaintiffs agreed they would 
not put the judgment they expected to obtain 
in execution, until the defendant was written 


_ to, at his residence in the state of Mississippi, 


‘to ascertain from him whether he would be 
gafe m paying here the amount for which he 
had been condemned as garnishee ; and that if 
he decided he was not, they would not exact 
ahe same under the judgment, ‘They further 
introduced a release from the plaintiffs in at 
tachment in Mississippi, by which they dis- 
@hared him from the payment of the judg 
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Bestorn Die Dist, ment in their favour, and promised they woulé 
a’, yh ‘4 
- execute any otheracquittance he might require, 
Roseson & xi 
= hey further stipulated that payment to the 





CARPENTER syndics should be a complete bar to their de , 


mand, 


The case of a defendant who has been sued 


in another country, as garnishee of his credis 
tor, and against whom judgment has been ren- 
dered in that capacity, is sui generis Althd* 
it does not, for the reasons already mentioned 
in the first point, authorise the plea of res jue 
dicata, it offers such strong and equitable 
claims to protection, that it has been held by 


courts in other countries it might be pleaded in — 


a subsequent action brought by the creditor, 
We have, in a former case, recognised the 
correctness of this doctrine, and we are satis. 
fied the debtor insuch cases should be protec. 
ted.- 5 John.102. 8 Mass. 458. 10 Martin 
628, 

But as the defence is an equitable one, we: 
do not think the court erred, under all the cir. 
cumstances of the case,in giving judgment for 
the plaintiffs, When the creditors who had 
obtained judgment in the attachment suit, re 
leased the defendant from al! responsibility; 
the right of the origiual creditors is revived. 
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The court, however, should have directed that Eastn District. 


May, 1828. 


execution should not issue, until the plaintiff JW) 


in the attachment in Mississippi entered satis- 
faction on record there, of the judgment against 
the garnishee. The release here was sous 
seing privé, and the defendant ought not to be 
compelled to prove it in Mississippi, and ob- 
tain a discharge on record in that state. The 
plaintiff should place him in the same situa- 
tion as if that suit had not been brought. 

- We think the court below acted correctly 
in rejecting the claim for extra freight. . But 
we are of opinion it-erred in giving judgment 
for the one per cent. commission for accepting 
the drafts of the defendants. The witnesses 
sworn on the trial (and they were all commis- 
sion merchants) declared, after an inspection 
of the account, that they would not make such 
acharge. The judge helow was of opinion 
that as they said they would make other char- 
ges which would be equivalent, this should be 
allowed. But those charges appear to us still 
less susceptible of legal sanction than that 
made in this case. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the parish court 


be annulled, avoided, and reversed. And it is 
Vou. vit. (N. 8.) 5 


Roseson & 
AL. 
v8. 
CARPENTER. 
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East’n District, 
May, 1828 
in i A 
Ronsson & 


vs. 
. CARPENTER. 


An attorney 
has no power 
to release a 
debt. 

And he may, 
in certain cases, 
grant a stay o. 
execution. 
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further ordered and decreed that the plaintiff 


- do recover of the defendant the sum of two 


hundred and seven dollars and 74 cents,-with 
interest from judicial demand, and costs in-the 
court of the first instance. But that they shal} 
not take out execution, until they file in the of, 
fice of the clerk of the parish court, a copy 
(duly authenticated by the clerk of the court 


in the state of Mississippi, where judgment hag — 


been rendered against the defendants as gar. 
nishees of the insolvent) of the satisfaction en- 
tered on record, by the plaintiff in that suit, of 
the judgment so obtained by them as aforesaid, 
It is further ordered that the appellees pay 
the costs of this appeal. 

M-Caleb for the plaintifis—Watis & Lobdell 
for the defendant. | 


8 @ Bere 


MILLAUDON vs. MMICKEN. 


Appeat from the court of the third district. 


Martuews, J. delivered the opinion of the 
court. This suit is brought onan instrument 


in writing, by which the defendant bound him- 
self to pay to the plaintiff the amount of cer: 
tain notes and other obligations, which the for- 
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mer had transferred to the latter, in the event Bast’ District. 
of his inability to collect or recover by due ona 


course of law, the several sums of money which —" 
had been-transferred from the debtors in said = ™™Mtcexex. 
notes and obligations. “Proceedings at law 
were to be carried on bythe transferree against 
the debtors, to a return of nulla bona upon the 
fa fa. in each case. The sum claitied i the 
present action, is the aggregated amount of 
judments, and the costs thereon, on which 
executions*were issued, atid returns made that 
no property could be found. The transfer of 
the debts above stated, was made to secure 
the payment of a previous debt owing and due 
from the defendant to the plaintiff’ The cause 
! was submitted to a -jury in the court below, 
who found a verdict in favor of the plaintiff 
for 2043 dollars and 44 cents; and judgment 
being rendered in pursuance thereof, the de- 
fendant appealed. 
The.appellant seems to rest his defence on 
three principal grounds: Ist. A subsequent 


2 agreement entered into between him and J. D. 
t Colt, who acted as attorney and counsellor for 
: the plaintiff, by which he was released from 
. all responsibility, in any event, to pay the 


< whole or any part of the debts which he had 
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East’n District. transferred. 2d. A verdict of a jury on a fors 


May, 1828. 
Ga 


MILLAUDON 
vs. 


M‘MIcKeEn. 


mer trial, in his favor, obtained in the court 
below. 3d. Negligence of the transferror, by 
his attorney, in the pursuit of the debtors on 
whom the claims had been transferred. 

The second agreement relied on by the de- 
fendant, as a release from all the obligations 
imposed on him by the first, is evidenced sole- 
ly by an endorsement made on a note which 


was transferred to the attorney of the plaintiffs . 


subsequent to the contract on which the pre- 
sent action is founded. The attorney had no 
power to make such an arrangement: it never 
received the sanction or confirmation of the 


. appellee, and therefore, as to him, it is with- 


out force or effect. 

In what way, or according to what princi 
ples, of law, the appellant may profit by the 
verdict returned in his favor, on the first trial 
of the cause, cannot be easily perceived. We 
are ignorant of any law, or sound rule of equi- 
ty, which requires that parties to a suit,in the 
event of two contradictory verdicts, should 
submit their cause to the chance of a third, 
Independent. of legal scrutiny, probabilities 
are in favour of the conclusions of the last, as 
being rendered under a stricter examination 
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of the cause ; but the first is entirely annulled East’n District. 


by the grant of a new trial, made in the exer- 
,eise of legal discretion by the judge a quo. 
The ground of defence assumed as a conse- 
quence of the fault and negligence of the 
plaintiff’s attorney, in the prosecution of suits 
instituted on the claims which were transfer- 
red to him, is worthy of serious investigation: 
The act of transfer, according to which pursuit 
was made, does not stipulate for any extraor- 
dinary promptitude and diligence to be exer- 
cised on the part of the transferree. As to the 
time within which judgments were obtained, 
it appears to us that no just complaint can be 
made; but in several instances, indulgence 
was granted by a stay of execution after judg- 
ment. The proceedings in this respect, against 
M:Gaher, one of the largest debtors, are much 
complained of; and we will examine that case 
(as being one of the strongest in favor of the 
pretensions of the defendant) in order to solve 
the difficulties which belong to others similar- 
ly situated. Exclusive of the delay granted 
after judgment, in issuing execution, it is con- 
tended, on the part of the defendant, that the 
plaintiff has lost all recourse against him for 
this debt, on account of the neglect of the lat- 





May, 1828. 
rw 
MILLAUDON 


vs. 
M‘ MicKkeEn. 
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East’n District. ter to prosecute the claim against M:Gaher to 


May, 1828. 


~~ judgment in the state of Mississippi, where the 
Mutauvox debtor resided.. This claim was secured by 


M-Mioxen. mortgage on some property in. the parish of 


Feliciana, and had been transferred from the 
original payee of the note to the appellant, 
The maker was sued and held to bail in this 
state, and judgment was obtained against him 
in October, 1822, on which execution was ig- 
sued, after the stay which had been allowed 
until January, 1823; on which there was a 
return of no property -to be found. By-the 
suit thus prosecuted on the part of the plain. 
tiff, it is believed that he has discharged the 
obligation imposed on him by the contract of 
transfer, so far as it compelled him to pursue 
the debtors to judgment. Whether the indul- 
gence, by stay of execution, has produced a 
forfeiture of his right to be paid by the present 
defendant, remains to be ascertained. | 
The general principle of the contract of 
mandate, that the agent, or attorney, tales all 
risks, and subjects himself to all losses which 
occur in consequence of acts done by him, 
beyond the legal limits of his power, is fully 
established by every system of jurisprudence. 
An authority given to collect money, will not 
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confer a right on the agent to prorogue the East’n District. 
time of payment, and he would be responsible a 
for the injury which his constituent might suf- —— 
fer from such conduct. Agents constituted with ° M-Mioxre. 
general powers to transact any business, are 
not bound to exercise more than ordinary di- 
ligence, and such as is customary in similar 
undertakings. See Straca de contractibus merca- 
tortis, tit. mandatt nos, 29 & 41. 

According to the Spanish laws, those who 
undertake the management of suits for others, 
are bound to exercise diligence, industry and 
skill, Part. 3, tit. 5, law 25 & 26. 

In bringing the conduct of the attorney who 
prosecuted the suits commenced by the plain- 
tiff, on the claims which had been transferred 
to him, to the test of these rules, we find some 
: difficulty in coming to a conclusion entirely 
satisfactory to our own minds. The grant of 
a stay of execution on a judgment, is certainly 
j a species of prorogation of the time within 
whiclr payment might possibly have been en- 


forced; but where such indulgence is mode- 
rate in delay, and may have been used as a 
means of obtaining judgment with greater 


facility, and more speedily than could other- 
wise have been effected, we believe that it is 
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East’n District. in accordance with the general-practice of at» 


May, 1828. 
a 


torneys-at-law, who are employed to collect - 


Muxavpes debts in the country, where the terms of the 


vs. 


M‘MIcKen. 


court are semi-annual. Their conduct, in this 
respect, must be left to the government of a 


sound discretion to be by them exercised ; and . 


they ought not to be held responsible, unless 
for fraud, gross negligence (lata culpa) or 
proof that their clients have suffered a loss by 
the indulgence granted. The evidence in the 
present case, would not subject the attorney 
who pursued M‘Gaher to refund to his em- 
ployer for a loss as necessarily resulting from 


a fault in the management of that suit; neither _ 


ought the rights of the latter, under the act of 
transfer, to be affected. by the conduct of his 
agent. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be affirmed with costs against the defendant 
and appellants in both courts. 
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